Case 1:20-cr-00183-RJJ ECF No. 380, PagelD.2538 Filed 12/29/21 Page 1of9 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 





UNITED STATES OF AMERICA 
Plaintiff, Case No. 1:20-cr-00183-RJJ 


Hon. Robert J. Jonker 
Chief United States District Judge 


BARRY CROFT, JR., 
Defendant. 


RESPONSE TO MOTION TO ADMIT 404(b) EVIDENCE 


Barry Gordon Croft, Jr., by his counsel, Joshua Blanchard, opposes the 
government’s motion to admit unrelated, factually dissimilar, pardoned convictions 
as evidence of predisposition. 

STATEMENT OF FACTS 

The government seeks to introduce evidence of pardoned crimes for which the 
government alleges Mr. Croft was convicted at ages 19 and 22. The government 
aggressively embellishes his history when they claim that Mr. Croft “burglarize[d] 
an apartment complex” [Mot. Admit 404b, ECF No. 370, PageID.2441] and 
misrepresents what happened when it characterizes the 1997 events as a “drive-by 


shooting”. Id. 
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The factual predicate for the “burglary” was that Mr. Croft picked up his co- 
defendants after they had stolen quarters from washing machines at an apartment 
complex and then drove those people to Philadelphia where they purchased drugs 
with the stolen quarters. See Supplement Report, 32-94-124249. While not 
convicted, Mr. Croft was also alleged to be involved in the theft of cars with the 
same people. 

The government also inaccurately describes the 1997 charge as a “drive-by” 
shooting. ECF No. 370, PageID.2441. At best, it was a domestic dispute between 
Mr. Croft and his girlfriend’s brother who was admittedly trying to “confront” Mr. 
Croft when he was shot at with a firearm. 

According to the “victim” in that case, his sister’s boyfriend, Barry Croft, 
“drove up in his dodge [pickup] out front. [Mr. Croft] stayed in his vehicle with [a 
friend] out front of [the victim’s residence]. [The victim] went outside to ‘confront’ 
[Mr. Croft] about an earlier incident where [Mr. Croft] apparently ‘beat up’ [the 
victim’s] sister.” See Incident Report 32-97-041008, OD-00212. It wasn’t until the 
“victim” approached Mr. Croft’s parked vehicle to confront him that anything 
happened. The “victim” further described that a round was fired from a handgun, 
but that he “ducked” and “does not know where the round ‘hit”’. Id. 

These cases were not a “burglary” nor a “drive-by shooting” in any ordinary 
understanding of those terms. 

Mr. Croft has received a pardon for both of these charges from the Governor 


of Delaware. 
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LAW AND ARGUMENT 
In deciding the admissibility of Rule 404(b) evidence, the district court 
employs a three-step process in which it must determine whether: 
(1) the “other act” actually occurred, 
(2) the evidence is offered for a permissible purpose, and 
(3) its probative value is not substantially outweighed by unfair prejudice. 


United States v. Carter, 779 F.3d 623, 625 (6th Cir. 2015) 


I. THE PROFFERED ACTS ARE NOT SUFFICIENTLY SIMILAR TO 
SUPPORT A FINDING OF PREDISPOSITION. 


Attempting to show predisposition to rebut a claim of entrapment is a 
permissible use of 404(b) evidence not explicitly referred to in the rule. United 
States v. Blankenship, 775 F.2d 735, 739 (6th Cir. 1985). “However, such evidence is 
not admissible to prove a predisposition to commit criminal acts generally. That 
would be proof of bad character for the purpose of showing that the defendant acted 
in accordance with such general criminal propensity in the instance charged.” Id. 

The prior conduct must also be “substantially similar and reasonably near in 
time to the offenses for which the defendant is being tried” Id. citing United States 
v. Ring, 513 F.2d 1001, 1005 (6th Cir.1975). 

The Blankenship court adopted the rule set forth by the 9th Circuit in United 
States v. Bramble: 

The rule in this circuit is that “where entrapment is in 
issue evidence of prior crimes is not relevant unless it tends 
to prove that defendant was engaged in illegal operations 
in some way similar to those charged in the 
indictment.” United States v. Segovia, 576 F.2d 251, 252 


(9th Cir.1978), quoting De Jong v. United States, 381 F.2d 
725, 726 (9th Cir.1967). 
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United States v. Blankenship, 775 F.2d 735, 739 (6th Cir. 1985) (quoting United 
States v. Bramble, 641 F.2d 681, 682 (9th Cir.1981), cert. denied, 459 U.S. 1072, 103 
S.Ct. 493, 74 L.Ed.2d 635 (1982). 

Perhaps recognizing the shortcomings of their argument, the government 
cites to cases regarding the relatively relaxed similarity requirement for 
predisposition evidence but ignores how factually similar the prior crimes were in 
the cases they cited and how factually dissimilar Mr. Croft’s history is to the 
present allegations. 

In United States v Wilson, 653 F. App'x 4338, 438 (6th Cir. 2016), the 
defendants were charged with conspiring to rob and murder an undercover agent 
posing as a drug courier. Id. at 435-436. The government introduced evidence of 
several prior convictions for crimes such as home invasion, larceny in a building, 
and assault with intent to commit bodily harm, domestic violence, unarmed 
robbery, and aggravated drug trafficking. Id. at 438. Evidence was introduced that 
another defendant had previously shot a man from behind during a neighborhood 
scuffle and participated in an armed home invasion during which he or a co- 
defendant pointed a shotgun at a six-year-old victim. Id. 

The Wilson court found that the prior convictions for home invasion, larceny 
in a building, assault, and firearm offenses were “persuasive evidence that both 
defendants were predisposed to commit violence, robbery, and drug-related 
offenses”. Id. at 439. Unlike the instant case where the proffered prior charges were 


property crimes involving the non-violent theft of quarters or cars and a domestic 
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dispute with a girlfriend’s brother, the prior offenses in Wilson related to violent 
crimes against apparently unrelated people. 

In Al-Cholan, the Sixth Circuit rejected a defendant’s argument that it was 
insufficient evidence of predisposition to show that the defendant was already 
willing to have sex with a child, but not willing to travel interstate for that purpose. 
United States v. Al-Cholan, 610 F.3d 945, 951 (6th Cir. 2010). The court explained 
that “[p]redisposition evidence ... [must be based on] conduct ... ‘near enough in kind 
to support an inference that [the defendant's] purpose included offenses of the sort 
charged,’ although it is not necessary that the past conduct be precisely the same as 
that for which the defendant is being prosecuted.” Id. at 951 quoting United States 
v. Brand, 467 F.3d 179, 200 (2d Cir.2006) (internal quotations omitted). 

The Supreme Court has held that a nine-year-old sales conviction and a five- 
year-old possession conviction have been held insufficient to prove a current 
readiness to sell narcotics, particularly when the record indicates the defendant was 
trying to overcome a narcotics habit at the time. Sherman v. United States, 356 U.S. 
369, 375-76, 78 S. Ct. 819, 822, 2 L. Ed. 2d 848 (1958). 

Here, the government wants to introduce evidence of pardoned convictions for 
helping apparent drug addicts steal quarters and for having discharged a firearm at 
an aggressive brother of a girlfriend who was charging Mr. Croft’s car for the 
admitted purpose of “confronting” Mr. Croft. The government says that these acts, 
nearly 25 years ago, would show that if Mr. Croft was willing to steal quarters for 


drugs or shoot at an aggressor, he must also have been willing to kidnap the 
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Governor of Michigan. It does not logically follow that because a youthful offender 
engaged in non-violent property crimes or used a firearm when faced with an 
aggressor, that decades later he must also be willing to engage in violent crimes 
against the leader of Michigan. 


II. THE PROFFERED EVIDENCE IS TOO TEMPORALLY REMOTE 
TO BE ADMISSIBLE. 


Even when evidence of predisposition is permissible, the district court must 
determine whether the evidence “deal[s] with conduct substantially similar and 
reasonably near in time to the offenses for which the defendant is being 
tried.” United States v. Blankenship, 775 F.2d 735, 739 (6th Cir. 1985) citing United 
States v. Ring, 513 F.2d 1001, 1005 (6th Cir.1975). “[P]ermitting the prosecution to 
make a searching inquiry into the predisposition of a defendant who raises the 
defense of entrapment does not thereby provide a license for the prosecution to 
roam at will through his past, either by the introduction of extrinsic evidence or by 
the use of cross-examination.” United States v. Ambrose, 483 F.2d 742, 748 (6th Cir. 
1978). 

However, there appears to be no bright-line rule regarding the age of 
predisposition evidence. 

In United States v. Zelinka, the court reversed a conviction where the 
government was permitted to introduce evidence of the defendant’s possession of 
cocaine 17 months after the charged conspiracy ended. United States v. Zelinka, 862 


F.2d 92 (6th Cir. 1988). Citing to Blankenship, the court explained that the 17- 
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month delay “related to a time that was remote from the period of the conspiracy 
and involved none of the other conspirators.”. Id. at 99. 

In a case where the defendant wished to admit evidence made two years after 
the criminal conduct began as evidence of lack of predisposition, the Seventh Circuit 
has held that two years rendered the evidence “simply is too remote to have any 
reasonable bearing upon predisposition.” United States v. Marren, 890 F.2d 924, 931 
(7th Cir. 1989). 

Here, the prior acts are approximately 25 years in the past. There is no 
indication of similar criminal conduct in the intervening two decades. During that 
time, Mr. Croft was recommended and received a pardon based on the 
determination of the Delaware Board of Pardons and Governor that Mr. Croft was 
worthy of such relief. If not for the temporal safeguard outlined in Blankenship and 
Ring, no former offender would ever be legally capable of being entrapped. 


IHI. THE FULL PARDON RENDERS THE FORMER FACT OF THE 
CONVICTION INADMISSIBLE. 


According to the government’s brief, they apparently intend to introduce the 
fact of pardoned convictions. See Mot. Admit, ECF No. 370, PageID.2441 (noting 
Mr. Croft was convicted of burglary and noting Mr. Croft pled guilty to a firearms 
offense). These offenses are subject of a pardon from the Governor of Delaware 
without conditions. 

Mr. Croft’s pardon reads “I, John C. Carney, Governor of the State of 


Delaware, by the authority vested in me by the Constitution of said State, do grant 
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unto Barry G. Croft ...a pardon for [the crimes subject of the government’s instant 
motion]”. See Pardon, Ex. A. 

In Delaware, “an unconditional pardon by the Governor shall have 
the effect of fully restoring all civil rights.” Heath v. State, 983 A.2d 77, 80 (Del. 
2009), but see State v. Skinner, 632 A.2d 82, 85 (Del. 1993) (holding under 
superseded version of criminal record expungement statute that one who “admitted 
guilt ... cannot be ‘free from guilt’ notwithstanding his pardon”.) 

“[A] pardon may be full or partial, absolute or conditional. A pardon is full 
when it freely and unconditionally absolves the person from all the legal 
consequences of his crime and of his conviction, direct and collateral, including the 
punishment, whether or imprisonment, pecuniary penalty, or whatever else the law 
has provided; it is partial where it remits only a portion of the punishment or 
absolves from only a portion of the legal consequences of the crime.” Watkins v. 
Campbell, 182 F. Supp. 3d 727, 740 (W.D. Mich. 2016) quoting United States v. 
Barrett, 504 F.2d 629 (6th Cir.1974); 

Unlike the pardon in Watkins which explicitly provided that the pardon 
should not be taken to imply the defendant’s innocence, the pardon here provides no 
qualifications or limits on its effect. Compare Watkins, 182 F. Supp. 3d at 741 with 
Croft Pardon, Ex. A. 

CONCLUSION 
Because the prior offenses are factually dissimilar from the alleged instant 


conduct, because almost 25 years has passed since the most recent alleged prior 
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conduct, and because Mr. Croft has received a pardon for the prior conduct, this 
Court should deny the government’s motion to admit the alleged prior bad acts. 


Respectfully submitted: 


Dated: December 29, 2021 /s/ Joshua A. Blanchard 
Joshua A. Blanchard 
Attorney for Barry Gordon Croft, Jr. 
BLANCHARD LAW 
309 S. Lafayette St., Ste. 208 
Greenville, MI 48838 
616-773-2945 
josh@blanchard.law 





Certificate of Compliance with LCrR 47.2(b)(ii) 
I certify that this motion and brief contains 1,904 countable words as defined 
by LCrR 47.2(b)() and as calculated by Microsoft Word 16.55. 


Dated: December 29, 2021 /s/ Joshua A. Blanchard 
Joshua A. Blanchard 





